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MVEMORANDUM OPI NI ON

CHI ECHI, Judge: Respondent determ ned the follow ng defi-
ciencies in, additions to, and accuracy-related penalties on
petitioners’ Federal incone tax (tax) for the years 1991 through

1995:
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Additions to Tax Accuracy-rel ated Penalty
Year Deficiency Sec. 6651(a)(1)? Sec. 6654(a) Sec. 6662
1991 $6, 451 $573. 22 $94. 66 $1, 269. 20
1992 3, 965 418. 10 42. 37 793. 00
1993 5, 693 744. 22 87. 69 1, 105. 60
1994 19, 283 4,024.75 797. 35 3, 856. 60
1995 3,760 - - - - 752. 00

The only issue remaining for decision is whether petitioners
are entitled to deduct for 1993, 1994, and 1995 certain clainmed S
corporation | osses.?

Backgr ound

Sone of the facts have been stipulated and are so found.

Petitioners resided in Rolla, Mssouri, when they filed the
petition in this case.

During the years at issue, petitioner Xavier J.R Avula (M.
Avul a) was enpl oyed at the canpus of the University of M ssour

| ocated in Rolla, Mssouri. During those years, petitioner

IAIl section references are to the Internal Revenue Code in
effect for the years at issue. Al Rules references are to the
Tax Court Rules of Practice and Procedure.

’2ln the parties’ stipulation of facts and first suppl enental
stipulation of facts, petitioners conceded certain determ nations
in the notice of deficiency (notice). At the commencenent of the
trial in this case, petitioner Xavier J.R Avula inforned the
Court that the only issue remaining for decision in this case
relates to the clainmed S corporation | osses. Petitioners pre-
sented no evidence and nmake no argunent about, and do not other-
W se dispute, the remaining determ nations in the notice that
have not been conceded by themin the parties’ stipulation of
facts and suppl enental stipulation of facts. W concl ude that,
except for the additions to tax determ ned under sec. 6654(a),
petitioners have abandoned contesting those other determ nations.
See Rybak v. Conmmi ssioner, 91 T.C 524, 566 n.19 (1988). As to
the additions to tax determ ned under sec. 6654(a), this Court
has no jurisdiction over such determ nations. See sec.

6665(b) (2).
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Sul ochana D. Avula (Ms. Avula) was enployed as a technician at a
phar macy.

In October 1989, the State of M ssouri authorized Interna-
ti onal Acadeny of WMathenmatical and Conputer Mddelling, Inc., to
conduct business as a not-for-profit corporation. Petitioners own
100 percent of the stock of that corporation. Effective January
1, 1991, the State of Mssouri canceled the corporate |icense of
the International Acadeny of Mathematical and Conputer Modelling,
Inc., because the corporation failed to file a correct annual
report with the secretary of state of Mssouri. In My 1999,
petitioners contacted the State of M ssouri about the Interna-
ti onal Acadeny of WMathenmatical and Conputer Mdelling, Inc. On
July 15, 1999, the International Acadeny of Mathematical and
Comput er Modelling, Inc., becane an active not-for-profit corpora-
tion.

Petitioners filed a joint Federal tax return (return), Form

1040, for each of the years at issue on the date indicated:

Form 1040 Filing Date
1991 April 14, 1995
1992 April 17, 1996
1993 Novenber 4, 1996
1994 Novenber 22, 1996
1995 Decenber 3, 1996

Petitioners included a Schedule C, Profit or Loss From
Busi ness (Schedule C), with each of their 1991 and 1992 returns.

Petitioners did not include a Schedule C with any of their returns
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for 1993, 1994, and 1995. In Schedule C of their return for each
of the years 1991 and 1992, petitioners indicated that their
princi pal business or profession was consulting service, continu-
i ng education, and publishing. They further indicated in each
such Schedul e that the nane of their business was | AMCM and t hat

t he enpl oyer identification nunber (EIN) for that business was 43-
1577193.

Petitioners included a Schedule E, Suppl enental Inconme and
Loss (Schedule E), with each of their 1993, 1994, and 1995 re-
turns. In part Il, Income or Loss From Partnerships and S Cor po-
rations, of each of those Schedul es, petitioners clainmed, inter
alia, that they had a loss froman S corporation. They identified
that corporation as |AMCMin part Il of Schedules E of their 1993
and 1994 returns and as |AMCM PRINCIPIA in part Il of Schedule E
of their 1995 return. Petitioners further indicated in those
Schedul es E that the EIN of that clained S corporation was 43-
1577193, the sanme EIN of the business called | AMCM t hat they
identified in Schedules C of their 1991 and 1992 returns.

During the examnation in late 1996 by the Internal Revenue
Service (Service) of petitioners’ years at issue, the Service's
exam ni ng agent (agent) requested copies of Forns 1120S for | AMCM
The agent renewed his request in January 1997.

In February and March 1997, petitioners prepared and nail ed

to the agent a Form 1120S, U.S. Inconme Tax Return for an S Corpo-
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ration (Form 1120S), for | AMCM PRINCI PI A for 1991 and Forns 1120S
for 1AMCM for 1993 and 1994. The EIN shown in each of those Forns
1120S was 43-1577193. Petitioners did not prepare or file Forns
1120S for I AMCM PRINCI Pl A or | AMCM for 1992 or 1995.

In April 1997, the agent advised petitioners about the rules
that require the filing of an election on Form 2553, Election by a
Smal | Busi ness Corporation (Form 2553), in order for a smal
busi ness corporation to be treated as an S corporation. No Form
2553 has been filed with respondent on behalf of | AMCM | AMCM
PRI NCI Pl A, or International Acadeny of Mathematical and Conputer
Model 1'i ng, Inc.

In the notice, respondent determned, inter alia, to disallow
the S corporation | osses clainmed in Schedul es E of petitioners’
1993, 1994, and 1995 returns because “The election to be treated
as an S corporation (snmall business corporation) was determned to
be invalid.”

Di scussi on

Petitioners used the sane EIN for International Acadeny of
Mat hemati cal and Conmputer Mddelling, Inc., AMCM and | AMCM
PRI NCI Pl A.  Thus, we conclude that those different nanes refer to
the same corporation. For convenience, we shall hereinafter refer
to that corporation as | AMCM

Petitioners concede that | AMCM never filed Form 2553 with

respondent. The record does not disclose that | AMCM ot herw se
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attenpted to nmake an election to be treated as an S corporation.
Nonet hel ess, petitioners argue that | AMCM should now be permtted
to make an S corporation election and that that el ection should be
retroactive to 1993, 1994, and 1995. Respondent di sagrees.

A smal | business corporation generally may elect to be an S
corporation. See sec. 1362(a). Assum ng arguendo, w thout
deciding, that lAMCM qualifies as a small business corporation as
defined in section 1361(b), it generally may nmake an el ection
under section 1362(a) to be an S corporation for any taxable year
at any time during the preceding taxable year or at any tine
during the taxable year and on or before the 15th day of the third
nonth of the taxable year.® See sec. 1362(b)(1).

On the record before us, we find that | AMCM did not nake a
tinmely and valid election to be treated as an S corporation for
any of the years 1993, 1994, and 1995 (or for either of the

remai ning years at issue, 1991 and 1992).4 On that record, we

31f a small business corporation nakes an el ecti on under
sec. 1362(a) for any taxable year and that election is nade after
the 15th day of the third nonth of the taxable year and on or
before the 15th day of the third nonth of the follow ng taxable
year, such an election shall be treated as nmade for the foll ow ng
taxabl e year. See sec. 1362(b)(3).

“The record is devoid of evidence explaining why | AMCM did
not file Form 2553 with respondent within the tinme prescribed by
sec. 1362(b). At trial, M. Avula testified that, when the agent
informed himin April 1997 about the rules requiring a smal
busi ness corporation to file Form 2553 in order for it to be
treated as an S corporation, no such formwas filed “for ethical
reasons”.
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sustain respondent’s determnations to disallow the S corporation
| osses clained by petitioners for 1993, 1994, and 1995.°

To reflect the foregoing and the concessions of petitioners,

An appropriate order disn ssing

this case for lack of jurisdiction

as to the additions to tax

det erni ned under section 6654(a) and

deci sion for respondent will be

ent er ed.

W have considered all of the contentions and argunents of
petitioners that are not discussed herein, and we find themto be
W thout merit and/or irrelevant.



